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Miami International Arbitration Society (MIAS) 

 

Report of the Task Force on Issues Related to Expedited Arbitration in connection 

with the UNCITRAL Rules to be considered at the Sixty-Ninth Session of 

UNCITRAL Working Group II 

 

January 25, 2019 
 

The MIAS Task Force on Issues Relating to Expedited Arbitration has reviewed the Note 

by the Secretariat (A/CN.9/WG.II/WP.207) to be considered at the 69th Session 

UNCITRAL Working Group II and has prepared the following report. 

 

1.  Should the UNCITRAL Rules address expedited procedures? 

 

Yes, they should. 

 

Expedited procedures have been adopted by numerous arbitral institutions in recent years, 

and particularly so in the past three years.  There are two primary reasons for this: reduce 

costs and shorten the time for dispute resolution. 

 

One of the cost drivers in arbitration is the number of arbitrators.  Under Article 7.1 of 

the UNCITRAL Rules, if there is no prior agreement on the number of arbitrators, and if 

the parties have not agreed on using a sole arbitrator within thirty days after the 

respondent receives the notice of arbitration, the tribunal will consist of three arbitrators.  

For simple matters involving a relatively low quantum, this is costly dispute resolution—

what arbitration users complain about bitterly.  It is also time-consuming dispute 

resolution.  Among other reasons, tribunal formation and finding time in the schedule of 

three arbitrators will always take longer when the tribunal consists of three persons rather 

than one person. 

 

2. Should Expedited Procedures under the UNCITRAL Rules cover 

commercial and treaty disputes, or just commercial disputes? 

 

The Task Force’s current thinking is that Expedited Procedures under the UNCITRAL 

Rules should apply only to disputes under commercial contracts, and not to investor-state 

disputes under a treaty, unless all parties in an investor-state dispute jointly agree to opt-

in to the use of Expedited Procedures. 

 

The Task Force believes strongly that adding Expedited Procedures to the UNCITRAL 

Rules should not be delayed by any concerns by States about how the process may affect 

them in arbitrations brought under a treaty.  Allowing investor and State parties to opt in 

if they all agree should alleviate any such concerns yet give investor and State parties the 

opportunity to observe how well the Expedited Procedures are working before they 

choose to utilize them. 
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The Task Force looks forward to the dialogue of Working Group II members on this 

topic.  It may be that States also would prefer to be able to take advantage of a less costly 

arbitration process for smaller claims. 

 

The discussion that follows, thus, contemplates only commercial arbitrations (including 

those involving States under a commercial-contract arbitration). 

 

3. How should Expedited Procedures be incorporated into the UNCITRAL 

Rules? 

 

The UNCITRAL Rules are included in many commercial agreements as the mechanism 

for dispute resolution.  These agreements may specify the particular version of the 

UNCITRAL Rules that are applicable. 

 

To address application of Expedited Procedures, we suggest that an Annex to the 

UNCITRAL Rules contain the Expedited Procedures.  To govern scope, Article 1 to the 

UNCITRAL Rules should be amended to add new Paragraph 5 to read something like the 

following: 

 

5.  The Annex on Expedited Procedures is a part of these 

Rules. 

Under Article 1.2, the parties to an arbitration agreement concluded after 15 August 2010 

“shall be presumed to have referred to the Rules in effect on the date of commencement of 

the arbitration, unless the parties have agreed to a particular version of the Rules.”  Because 

we propose that the Annex should be applicable only to agreements entered into after the 

date that the Annex becomes effective (to ensure that conflicting provisions with the Annex 

are superseded where the Expedited Procedures would be applicable as discussed below), 

Article 1.2 or the Annex will need to provide that the Annex is only applicable to arbitration 

agreements entered into after the date that the Annex becomes effective.   

 

Article 1.3 would still apply should the Expedited Procedures conflict with a provision of 

the law applicable to the arbitration. 

 

4.  Should there be more than a sole arbitrator under Expedited Procedures? 

 

No.  If the arbitration agreement is silent on the number of arbitrators and the arbitration 

otherwise is eligible for Expedited Procedures, a sole arbitrator should be utilized.  If the 

agreement calls for the appointment of a single arbitrator, this no longer becomes an issue. 

 

5. What if the arbitration agreement requires three arbitrators? 

 

Our answer assumes that the Expedited Procedures are adopted as an Annex and that the 

Annex is only applicable to agreements entered into after the date that the Annex becomes 

effective as part of the UNCITRAL Rules.  With these assumptions, the Annex should 

provide that it supersedes an agreement entered into after the effective date of the Annex 
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that calls for three arbitrators, as long as the Expedited Procedures would otherwise apply 

to the dispute in issue. 

 

Article 1.1 of the UNCITRAL Rules, which permits “such modifications as the parties may 

agree”’ will have to be slightly modified to provide for an exception (“except that the 

Annex shall control over any modification inconsistent with the Annex” or “except where 

an agreement calls for appointment of three arbitrators and the arbitration is eligible for 

Expedited Procedures, in which case the Annex to these Rules shall limit the tribunal to a 

sole arbitrator”)..   

 

We note below that the parties can agree to exit the Expedited Procedures after a 

determination that the Annex is applicable, so that if they truly wish to expend resources 

for three arbitrators for a dispute below the Annex threshold, they will be able to do so.  

But this approach ensures that they can use a sole arbitrator to resolve disputes below the 

Annex threshold. 

 

For agreements entered into before the adoption of the Annex, the Annex should provide 

for the parties to be able to opt-in to the Expedited Procedures.  Something like the 

following could be considered: 

 

If the arbitration is otherwise eligible for application of this 

Annex but the arbitration agreement was entered into before 

adoption of the Annex, the parties may by written agreement 

opt-in to these Expedited Procedures and utilize a sole 

arbitrator as provided in this Annex. 

6. What is the financial threshold for application of the Expedited 

Procedures? 

The Task Force recommends that the threshold be set at US$5,000,000. 

Below are examples of current thresholds in four sets of rules: 

Rules Threshold 

ICC Arbitration Rules (2017), 

Appendix VI , Article4.1 

US$2,000,000 (see also the ICC Note to Parties and 

Arbitral Tribunals on the Conduct of the 

Arbitration, para. 67b) and paras. 70–77) 

SIAC Arbitration Rules (2016), Rule 

5.2 (d) 

S6,000,000 

ICDR International Expedited 

Procedures (2014), Article E-10 

US$250,000 

HKIAC Administered Arbitration 

Rules (2018), Article 42.1(a); 

http://hkiac.org/content/2018-

schedule-fees. 

 

 “the amount in dispute representing the aggregate 

of any claim and counterclaim (or any set-off 

defence or cross-claim) does not exceed the amount 

set by HKIAC, as stated on HKIAC’s website on 

the date the Notice of Arbitration is submitted” 

(currently HKD25,000,000). 
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Based on current exchange rates, the highest end of these thresholds is approximately 

US$4,400,000 under the SIAC Arbitration Rules (2016). 

 

US$5,000,000 is an appropriate threshold for at least the following reasons: 

 

 It is set high enough where the amount in controversy can be more easily 

evaluated to determine whether the Expedited Procedures are applicable. 

 The UNCITRAL Rules are not amended that often or that easily.  A threshold of 

US$5,000,000 is not that much greater than the current SIAC threshold, and 

anticipates the potential for inflation. 

 As we discuss below, we believe that the Annex should allow parties to opt out of 

the Expedited Procedures by agreement.  If all parties to the arbitration choose to 

opt out of the Expedited Procedures because, in this case, they think the threshold 

is too high, they should be allowed to do so. 

 

7. How should the threshold be determined? 

The threshold should be determined by adding the amount involved for any claim(s) set 

forth in the notice of arbitration and any counterclaim or claim for purpose of a set-off set 

forth in the response to the notice of arbitration.  UNCITRAL Rules, Articles 3.3(e), 

4.2(e).  

 

A claimant might attempt to avoid Expedited Procedures by indicating an “amount 

involved” at greater than US$5,000,000, or a respondent might attempt to achieve the 

same goal by indicating an amount involved in a counterclaim or for purposes of a set-off 

that take the total amount in controversy above US$5,000,000.  With a threshold set at 

US$5,000,000, the likelihood of such tactics is reduced.  Further, parties who engage in 

such tactics and thereby increase the cost of arbitration, and the time to resolution of the 

dispute, are not the norm.  Most commercial disputants should want the opportunity to 

resolve a relatively low-quantum dispute at a lower cost and in a shorter period of time.  

In addition, the arbitrator always possesses the power to allocate costs as well and if such 

tactics are exposed during the arbitration, the arbitrator can always take that into account 

in fixing the costs of the arbitration under Article 40. 

 

A respondent may fail to respond to a notice of arbitration.  In such case, the amount in 

the notice of arbitration alone should be utilized to determine if the threshold is 

applicable. 

 

8. Who decides whether the Expedited Procedures are applicable? 

 

The appointing authority should make the determination. 

 

Under Article 6.1, if the parties have not already agreed on an appointing authority, a 

party may propose an institution or a person to serve as the appointing authority.  Under 

Article 6.2, where the parties have not agreed within 30 days after a proposal is made 
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under Article 6.1, the Secretary-General of the Permanent Court of Arbitration (PCA) is 

the appointing authority. 

 

There is one concern with Article 6.1 that would have to be addressed in the Annex.  

There is no fixed time when an appointing authority has to be proposed.  If neither 

claimant nor respondent initiates the process to name an appointing authority, then 

“expedition” will not be advanced. 

 

The Task Force’s current view is that this provision should be left alone.  In cases 

involving less than the threshold, the Rules should make it incumbent on the parties to get 

the process going and in most cases that is exactly what will happen. 

 

In other words, an appointing authority should be in place relatively quickly after a notice 

of arbitration has been served because one of the parties will propose an appointing 

authority in timely manner. 

 

9. How should the appointing authority make the determination to apply the 

Annex on Expedited Procedures? 

 

The appointing authority should consider the amounts set forth in the notice of arbitration 

and response to the notice of arbitration as well as the terms of the arbitration agreement.  

If there is no text in the arbitration agreement that would prevent the application of the 

Expedited Procedures, and the arbitration is otherwise eligible for Expedited Procedures, 

the appointing authority should so advise the parties that the Annex would govern the 

arbitration. 

 

If an objection is made, the appointing authority shall decide the objection subject to 

review by the arbitrator after the appointment is made.  If an objection is made after the 

tribunal has been formed, the tribunal shall decide the objection. 

 

10.  How will the arbitrator be appointed? 

 

If the parties have not agreed on the arbitrator, with a slight modification, Article 8 of the 

UNCITRAL Rules (describing the list procedure) will suffice to address the appointment 

of the sole arbitrator. 

 

Under Article 8.1, “if within 30 days after receipt by all other parties of a proposal for the 

appointment of a sole arbitrator the parties have not reached agreement thereon, a sole 

arbitrator shall, at the request of a party, be appointed by the appointing authority.”  If 

neither party proposes the appointment of a sole arbitrator, the 30-day clock is not 

triggered. 

 

The Annex should provide that where the parties have not agreed on the sole arbitrator 

within 21 days after the appointment of the appointing authority, the appointing authority 

should appoint the sole arbitrator.  This should be sufficient time to identify a candidate 

available to serve. 
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Article 8.2 can then be utilized.  It provides for the use of a list procedure unless the 

parties agree that the procedure should not be used, or “unless the appointing 

authority determines in its discretion that the use of the list-procedure is not appropriate 

for the case.”  This last clause gives the appointing authority the power to name the sole 

arbitrator without the use of the list procedure. 

 

However, the appointing authority may choose to use the list-procedure.  Article 8.2(d) 

still gives the appointing authority the power to appoint the sole arbitrator if the list-

procedure does not result in the appointment (say, because each party has stricken all 

names on the list).  The time allotted under Article 8.2(b)—15 days after receipt of the 

list to return the list to the appointing authority with any deletions and a ranking of the 

remaining names on the list—should be acceptable under Expedited Procedures. 

 

In other words, under the procedure we envision, the appointing authority is appointed 

within 30 days after a proposal is made to name the appointing authority.  It will either be 

agreed upon in that time period, or it will be the Secretary General of the PCA at the end 

of that time period.  The parties will be relied upon to initiate the appointment process.  

Within 21 days thereafter, the sole arbitrator can be agreed upon by the parties.  If they 

cannot agree in this time period, the appointing authority decides whether to appoint the 

sole arbitrator or utilize the list system.  The parties have 15 days after publication of the 

list to return it and the appointing authority then will make the appointment.  Thus within 

2-3 months after a proposal to appoint an appointing authority, the tribunal should be 

formed. 

 

Clearing conflicts can take some time.  Identifying arbitrators who have the time to 

comply with Expedited Procedures may prove problematic.  The appointing authority can 

manage both of these concerns, and there is enough flexibility in Article 8.2 to 

accommodate them yet still have the tribunal appointed in a timely manner. 

 

A party might fail to respond to the notice of arbitration.  Article 4.3 already addresses 

this possibility by stating that such a failure shall not hinder the formation of the tribunal. 

 

Finally, the appointing authority should obtain written commitments from the arbitrator 

candidates to comply with the timeline established in the Expedited Procedures.  That 

may shrink the pool of candidates, but as the field of arbitration continues to grow, and as 

training opportunities continue to exist for arbitrators, the number and quality of 

arbitrators should also continue to grow. 

 

11.  What time limits should be imposed, if any, on the issuance of an award? 

 

The Task Force has evaluated the various time limits set forth in the expedited procedures 

of a number of institutions and believes that an appropriate time limit for issuance of an 

award is up to nine (9) months from the date that the arbitrator receives the notice of 

arbitration and, if filed, the response to the notice of arbitration. 
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The parties, in consultation with the arbitrator, should be allowed to agree on a shorter 

time period, where the amount in controversy and the process for the conduct of the 

arbitration warrant a shorter period.  

 

12.  If the parties request more time, should the arbitrator have discretion to 

extend the time period for issuance of the award? 

 

Yes. The arbitrator should have such discretion. 

 

13.  If the arbitrator fails to meet the deadline for issuance of the award, should 

there be any consequence? 

 

The provisions of Article 41 can accommodate this concern. 

 

Article 41.1 provides that “the fees and expenses of the arbitrators shall be reasonable in 

amount, taking into account the amount in dispute, the complexity of the subject matter, 

the time spent by the arbitrators and any other relevant circumstances of the case.” 

 

Article 41.3 provides that, “Promptly after its constitution, the arbitral tribunal shall 

inform the parties as to how it proposes to determine its fees and expenses, including any 

rates it intends to apply. Within 15 days of receiving that proposal, any party may refer 

the proposal to the appointing authority for review. If, within 45 days of receipt of such a 

referral, the appointing authority finds that the proposal of the arbitral tribunal is 

inconsistent with paragraph 1, it shall make any necessary adjustments thereto, which 

shall be binding upon the arbitral tribunal.” 

 

Article 41.4(b) provides that, “Within 15 days of receiving the arbitral tribunal’s 

determination of fees and expenses, any party may refer for review such determination to 

the appointing authority. If no appointing authority has been agreed upon or designated, 

or if the appointing authority fails to act within the time specified in these Rules, then the 

review shall be made by the Secretary-General of the PCA.” 

 

Article 41(c) provides that, “If the appointing authority or the Secretary-General of the 

PCA finds that the arbitral tribunal’s determination is inconsistent with the arbitral 

tribunal’s proposal (and any Adjustment thereto) under paragraph 3 or is otherwise 

manifestly excessive, it shall, within 45 days of receiving such a referral, make any 

adjustments to the arbitral tribunal’s determination that are necessary to satisfy the 

criteria in paragraph 1. Any such adjustments shall be binding upon the arbitral tribunal.” 

 

This text should be sufficient to address unreasonable delays by the arbitrator in meeting 

the deadline of the Expedited Procedures, especially taking into account the commitment 

discussed above that the arbitrator makes to become a candidate to serve as the sole 

arbitrator. 

 

14.  Should the arbitrator hold a case management conference? 
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Yes.  The Expedited Procedures Annex should require the early scheduling of a case 

management conference at which time the arbitrator will identify issues for resolution 

and set a strict timetable for completion of the arbitration. 

 

15.  How should the arbitration be conducted? 

 

Article 17.1 gives the arbitrator sufficient flexibility to determine how to conduct the 

arbitration.  (“Subject to these Rules, the arbitral tribunal may conduct the arbitration in 

such manner as it considers appropriate.”)  There may be a need in the Annex to 

eliminate the phase “Subject to these Rules” since there are other provisions of Article 17 

that should not apply in utilizing Expedited Procedures.  For example, Article 17.2 

provides for the establishment of a provisional timetable.  The Task Force believes there 

should be a strict timetable, even though the arbitrator should be given the authority to 

modify it to ensure “a fair and efficient process” consistent with the mandate contained in 

Article 17.1.  Again, the premise underlying Expedited Procedures is that the parties 

should have the opportunity to have the dispute resolved in a less costly and more time-

efficient manner without compromising fairness. 

 

Articles 20 and 21 (Statement of Claim and Statement of Defence) should not be 

applicable under the Expedited Procedures unless the arbitrator decides otherwise.  The 

notice of arbitration, if there is a response, the response to it, should be sufficient to allow 

the arbitrator at the case management conference to identify the issues for resolution. 

 

To emphasize the flexibility the arbitrator should have to conduct the arbitration, the 

Annex should provide that the tribunal after consultation with the parties may decide not 

to allow requests for document production or to limit the number, length and scope of 

written submissions and written witness evidence (both fact witnesses and experts). 

 

In regard to document production, Article 27.3 provides that, “At any time during the 

arbitral proceedings the arbitral tribunal may require the parties to produce documents, 

exhibits or other evidence within such a period of time as the arbitral tribunal shall 

determine.”  Fairness dictates that all parties must produce the documents upon which 

they intend to rely.  To save time, the Annex should provide that the parties will make 

initial disclosures of documents upon which they intend to rely within 30 days after the 

case management conference, unless a different date is set by the arbitrator after 

consultation with the parties at the case management conference. 

 

Article 17.3 states that if any party requests a hearing “at an appropriate stage of the 

proceedings,” the tribunal shall hold a hearing.  Framed another way, Article 17.3 states 

that there will not be a hearing unless a request for one is made by a party.  That text 

should be sufficient for Expedited Procedures, since the Task Force believes that the 

default should be that there will not be a hearing unless a party requests a hearing, or the 

arbitrator decides that a hearing should be conducted.  The Task Force offers two caveats: 

(1) the conduct of a hearing should not affect the timeline for issuance of an award; and 

(2) the Annex should provide that for Expedited Procedures, the “appropriate stage of the 

proceeding” for a party to request a hearing is the case management conference and if no 
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such request is made, then there will not be a hearing unless the arbitrator later decides 

that one should be held. 

 

If a hearing is to be held, the arbitrator should be given the flexibility to conduct hearings 

by videoconference or telephone conference or other electronic means of communication 

that will not compromise the fairness of the proceeding. 

 

16.  What should happen if there are amendments to claims or counterclaims, or  

a party seeks to raise additional claims or counterclaims after Expedited 

Procedures have been determined to be applicable? 

  

If amendments to claims or counterclaims are filed and they take the amount in 

controversy over the threshold, the case should be continued to be handled under the 

Expedited Procedures unless the parties agree otherwise, or the arbitrator determines 

otherwise. 

 

However, after the arbitrator is appointed, the rule should be that no new or different claim, 

counterclaim or setoff and no change in amount may be submitted except with the 

arbitrator’s consent. 

 

17.  Can the parties exit the Expedited Procedures and revert to the UNCITRAL 

Rules excluding the Annex? 

 

The answer to this question should be “yes,” but only if all parties agree after the 

determination that Expedited Procedures are applicable, or the arbitrator determines that 

application of the Expedited Procedures may compromise the fairness of the arbitration.  

The dispute may turn out to be more complex than originally anticipated, and that may be 

a reason to revert to the UNCITRAL Rules without the Annex. 

 

18.  What kind of award should be rendered? 

 

Article 34.3 of the UNCITRAL Rules should be applicable:  “The arbitral tribunal shall 

state the reasons upon which the award is based, unless the parties have agreed that no 

reasons are to be given.” 

 

However, this does not mean that the arbitrator has to write a tome.  The Annex should 

provide that the reasons can be provided in summary form. 

 

19.  Should the Working Group also address Emergency Arbitrators or 

Adjudication? 

   

No.  Simplicity should govern.  Focusing just on Expedited Procedures will fill a large void 

in the UNCITRAL Rules and address a need to protect the traditional role of arbitration as 

a less expensive and more timely yet fair way to resolve disputes rather than resort to 

national courts. 
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20.  Is there a place for “sanctions” for non-compliance with Expedited 

Procedures? 

 

An arbitrator’s authority to shift costs should be applicable to non-compliant conduct.  

Article 40.1 gives the tribunal authority to fix the costs of the arbitration in the final award, 

or “if it deems appropriate, in another decision.”  This text gives the arbitrator now the 

flexibility to make a cost determination, including the legal and others costs incurred by a 

party (covered by Article 41.2(e)), if a motion to fix those costs is made in connection with 

non-compliant conduct. 

 

We hope that these comments are helpful to the Working Group and look forward to a 

continuing dialogue that will lead to an expeditious implementation of Expedited 

Procedures within the UNCITRAL Rules. 

 

Respectfully Submitted, 

 

The Miami International Arbitration Society Task Force on Expedited Procedures in 

connectin with the UNCITRAL Rules 

 

John M. Barkett, Shook, Hardy & Bacon LLP, Chairperson 

Carlos Conception, Shook, Hardy & Bacon LLP 

Judith Freedberg, Consultant, ICCA Publications 

Manuel Gomez, Florida International University College of Law 

Daniel Gonzalez, Hogan Lovells US LLP 

Adolfo Jimenez. Holland & Knight 

Luis O’Naghten,  Baker McKenzie 

Joan Stearns Johnson, University of Florida Levin College of Law 

 

 


